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From the Inspector’s Report: 
 
The request 
The requester [Friends of the Irish Environment] argues that peat 
extraction in the said townlands would be likely to have a significant 
effect on the environment by virtue of: emissions to air of dust and 
greenhouse gases; emissions to water of nutrients, sediments, dissolved 
organic carbons and heavy metals; changes in hydrology; downstream 
effects on habitats include the Special Protection Area (SPA) at Lough 
Derraverragh.  
 
Its cumulative impact with the peat extraction and forestry in the area between 
Lough Derravaragh and Sheelin should be considered. The area is 
environmentally sensitive due to the very low regeneration capacity of the bog; 
the designation of Lough Derravaragh as an SPA; and the water quality status of 
the River Inny. The environmental impact of the peat extraction in question would 
be large in terms of area, magnitude, complexity, probability, duration, frequency 
and irreversibility. The significance of the environmental impact of the peat 
extraction is therefore established. It requires environmental impact assessment 
(EIA) and appropriate assessment (AA) and it could not be regarded as exempted 
development. Therefore the activity is unauthorised development, the request 
alleges. The request was accompanied by two reports prepared by the requester 
after visits to the sites which conclude that the extraction of peat from particular 
parts of the sites has intensified since 2005. 
 
The analysis: development? 
It is apparent from an inspection of the sites that they have been subject to peat 
extraction on an intensive, continuous and organized basis. It appears that the 
intention of the occupier is that such extraction will continue. The use of the 
peatland on the sites in such a manner is fundamentally different in its planning 
character and environmental impact than the occasional peat extraction and 
extensive grazing that might have been the use of the bogs historically. No 
assertion to the contrary has been made in the submissions made in connection 
with the request or referral. It must therefore be concluded that a material 
change of use of the site occurred when intensive peat extraction began.  
 
This material change of use must have occurred since October 1964. If it had 
commenced before that date and not been abandoned since, then the peat 
resources the site would probably have been depleted by now and the matter 
would not be before the board. It is therefore concluded that the 
commencement of intensive peat extraction on the sites was a 
development under section 3 of either the 1963 or the 2000 acts as a 
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material change of use, in additional to the development comprised of 
the actual and ongoing works carried out to extract the peat. The subject 
matter of the present case is therefore development. 
 
The analysis: exempt? 
In order to determine whether the ongoing works described in the 
referred request are exempted development, the board must determine 
whether they would require an environmental impact assessment or an 
appropriate assessment.  
 
The first question depends upon a judgment as to whether they would be likely to 
have significant effects on the environment by reference to the categories set out 
in schedule 5 and the criteria set out in schedule 7 of the 2001 regulations (as 
amended). The second depends upon a judgement as to whether it would be 
likely to have a significant effect on any Natura 2000 site, either individually or in 
combination with other projects. Screening development to determine whether it 
requires environmental impact assessment or appropriate assessment is an 
integral part of the decision making processes set out in the EIA and Habitats 
Directives respectively for which the board is the competent national authority. 
These matters are therefore within the particular competence and 
expertise of the board. 
 
The date on which the intensive extraction of peat began on the site is important 
in determining whether the development involved is exempted either as regards 
the making of a material change in the use of the lands or the carrying out of 
works on the lands. As stated in section 7 of this report above, the board has no 
inherent power to resolve disputes regarding matters of fact or to investigate and 
make findings as to the previous conduct of any person. The simple wording of 
section 5 of the act and the sparse procedures set out there could not be taken as 
implying such powers. They certainly do not allow the board to impugn anyone’s 
good name by making a declaration based on a conclusion that somebody did 
something unlawful, even unwittingly, based on a finding of fact when another 
reasonable finding of fact is available that would avoid such an implication.  
 
This means that, in this case, the board should proceed on the assumption that 
the intensive extraction of peat began on the sites before the exempted 
development status of use as turbary granted by the 1963 act was first restricted 
by the 1994 regulations. This assumption is consistent with the observable facts 
on the ground and is necessary to avoid the board exceeding its competence 
under section 5 and straying into the jurisdiction of the courts under part VIII of 
the act. 
 
 
The change in the law in 2012 
 
The amendment to section 4 of the 2000 act brought into effect by section 17 of 
the Environment (Miscellaneous Provisions) Act 2011 and the commencement 
order SI 474 of 2011 supersedes article 11 of the regulations with regard to 
development that requires environmental impact assessment or appropriate 
assessment [section 17(2) of the Environment (Miscellaneous Provisions) Act 
2011 and the commencement of that act on 21st September 2011 by Statutory 
Instrument 474 of 2011]. It states categorically that it shall not be 
exempted development. It also makes clear that this applies to any 
development that is not completed by 21st September 2012 even if it had 
commenced previously as exempted development.  
 



The change of use of the sites to intensive peat extraction (including the 
commencement of ancillary peat handling) is a completed development and is not 
affected by this change. The development consisting of works to extract peat 
from the sites is also the subject of this referred request. That development is not 
complete but ongoing. Therefore if the continuation of the works to extract 
peat and facilitate such extraction from the site requires environmental 
impact assessment or appropriate assessment then such works will be 
development and not exempted development from the 21st September 
2012 onwards. 
 
The 2011 act 
However there were [further] amendments to section 4 of the 2000 act that 
sought to reconcile the law on exempted development with the state’s obligations 
under the EIA directive to control and carry out a prior assessment of the impact 
of projects that are likely to have significant effects on the environment. The 
2010 act brought in an amendment with a new section 4(4) that stated that no 
development that required environmental impact assessment or an appropriate 
assessment was exempted development if it commenced after the said section of 
the act came into operation. This provision would not have effected any 
continuing development that had the benefit of exemption under article 11 of the 
2001 regulations. It did not come into force.  
 
Under the Environment (Miscellaneous Provisions) 2011, a different section 4(4) 
was inserted into the 2000 act. It states that development is not exempted 
development if it requires EIA or an appropriate assessment. A different sub-
section 17(2) of the 2011 act stated that this new restriction on exemption would 
not apply to development that commenced before the relevant section of  the 
2011 act came into operation (that date was 21st September 2011) and was 
completed not more than 12 months later. This provision does effect continuing 
development that has the benefit of the exemption granted under article 11 of 
the 2001 regulations. It means that if the development is likely to have significant 
effects on the environment or on a Natura 2000 site, then its exempted status 
would cease on 21st September 2012. So works to extract peat that would 
be likely to have such effects and require EIA or AA will not be exempted 
development after 21st September 2012 even if they are being carried 
out on the same land and in the same manner as peat extraction works 
that were exempted development before that date. 
 
Different interpretations of the law on the status of peat extraction as 
development or exempted development are conceivable. Some have been 
advanced in the submissions on this case explicitly, others are implied by those 
submissions. I am advising the board to use the interpretation set out above. It 
may choose to interpret the law differently for reasons it sees fit. However if it 
decides to do so I would remind it that it should not adopt an interpretation that 
would be contrary to the state’s duty to ensure that projects that are likely to 
have significant effects on the environment are subject to a consent process and 
prior assessment of their impact. That duty lies directly upon the organs of the 
state, including the board and the courts. 
 
The continued extraction of peat and other ancillary works on each of the sites 
raised in the referred request would therefore be likely to have significant effects 
on the environment and require environmental impact assessment. Indeed, after 
inspection of the sites I cannot imagine any reasonable basis to conclude 
otherwise. 
 
Habitats Directive: Appropriate assessment 



The continued extraction of peat and other ancillary works on each of the sites 
cited in the request causes a risk of emissions to surface waters that drain to 
Lough Derraverragh. The conservation objectives of the SPA at Lough 
Derravarragh include the maintenance of the conservation status of the wetland 
habitats there which support species listed in Annex I of the Birds Directive. The 
said development would therefore be likely to have significant effects on a Natura 
2000 site, and such effects are even more significant when considered in 
combination with the other peat extraction that takes place in the same drainage 
basin. It would therefore be necessary for an appropriate assessment of the 
works to be carried out before public authorities considered whether to agree to 
their continuation in order to comply with the requirement of article 6 of the 
Habitats Directive. 
 

From the decision: 
 
AND WHEREAS An Bord Pleanála has concluded that - 
(a) the extraction of peat and associated works that are the subject matter of this 
referral, apart from the handling of peat which is an activity that does not constitute 
works, involve the carrying out of works on land in an intensive and sustained manner 
and the commencement of such works involved a material change in the use of land 
even if peat extraction had occurred on such land in an occasional and less intensive 
manner before then, 
(b) both the carrying out of the said works on the sites and the material change of use 
to which their commencement gave rise, constitute development under section 3 of 
the Local Government (Planning and Development) Act, 1963, and section 3 of the 
Planning and Development Act, 2000, 
 (c) both the material change of the use of the site and the carrying out of works was 
exempted development by virtue of section 4(1)(a) of the Planning and Development 
Act, 1963, because “use of land for turbary” was included in the definition of 
agriculture in section 2 of the 1963 Act, 
(d) the development arising from the material change in the use of the site was 
completed by the commencement of works there, 
(e) the ongoing development on the site arising from the continuation of works to 
extract peat remained exempted development after the coming into force of the 
Planning and Development Act, 2000, despite the omission of the reference to 
turbary in section 2 of the 2000 Act, by virtue of article 11 of the Planning and 
Development Regulations, 2001, 
(f) having regard to the criteria set out in Schedule 7 of the Planning and 
Development Regulations, 2001, regarding the location and characteristics of the 
development involved in the continued works to extract peat on the site and its 
potential impact, it is likely that such development would have significant effects on 
the environment and so requires an Environmental Impact Assessment, 
(g) having regard to the location of the site upstream of the Special Protection Area at 
Lough Derraverragh and the potential for peat extraction and drainage works there to 
give rise to emissions to water that could affect the habitats downstream, it is 
considered that the development involved in continued works to extract peat from the 
site, either individually or in combination with other projects, would be likely to have a 
significant effect on the said Natura 2000 site and so requires an Appropriate 
Assessment, and 
(h) because the development involved in continued works to extract peat from the site 
requires an Environmental Impact Assessment and Appropriate Assessment then, 
notwithstanding article 11 of the Planning and Development Regulations, 2001, any 
such works on or after the 20th day of September, 2012, is not exempted 
development by virtue of section 4(4) of the Planning and Development Act, 2000, as 
inserted by section 17 of the Environment (Miscellaneous Provisions) Act, 2011: 
 
NOW THEREFORE An Bord Pleanála, in exercise of the powers conferred on it by 
section 5 (4) of the 2000 Act, hereby decides that the drainage of boglands, peat 
extraction, accesses from public roads, peat handling activities and other associated 



activities and works at Lower Coole, Mayne, Ballinealoe, Clonsura, near Coole and 
Fineagh, County Westmeath are development and were exempted development until 
the 20th day of September, 2012 after which it is development and not exempted 
development. 

 
Also see: 
 
http://www.pleanala.ie/documents/reports/WW0/RWW0406.pdf 
Site Inspection 31st August 2012 
 
This appeal concerns an application for a licence under section 4 of the Local 
Government (Water Pollution) Act 1977 to discharge effluent that arises from 
peat extraction activity that involves an area of more than 50 hectares. This 
activity comes within Class 1.4 of Schedule 1 of the Environmental Protection 
Agency Act 1992 and therefore requires an IPPC licence under part IV of that act. 
By virtue of section 83 (5) of the 1992 act, a licence under section 4 of the 1977 
act may not be granted in respect of an activity that requires an IPPC licence. The 
local authority’s decision to revoke the discharge licence was therefore correct 
and necessary. It also complied with the duties placed on public authorities by 
various legislation to protect and improve the status of surface water bodies; to 
subject any project likely to have significant effects on Natura 2000 sites to 
appropriate assessment; to subject specified activities to the IPPC licensing 
system; and to subject any project likely to have significant effects on the 
environment to a prior environmental impact assessment. 
 
The Water Framework Directive 2000/60/EC and article 4 of the Surface Water 
Regulations SI 272/2009 obliges the board to make a decision on this appeal that 
promotes compliance with requirements of the regulations and ensures, as far as 
it may, that surface waters comply with specified quality standards. The water 
quality status of the water body to which it is proposed to discharge – the River 
Inny – is poor. There is an obligation on public authorities to restore this status to 
good. The management plan for the Shannon River basin has identified emissions 
of phosphorous and silt from peat extraction as one threat to water quality. 
Therefore, if the board were minded to allow the appeal and direct the local 
authority to grant the licence, it would first have to satisfy itself that the licence 
would promote an improved quality of water in the river. The information before 
the board would not allow such a conclusion.  
 
There is no evidence that the release of nutrients has been considered. The 
applicant submits monitoring results showing the level of suspended solids in the 
effluent meet the limit of 25mg set down in the existing licence. But there is no 
indication from the local authority as to the basis for that limit or why achieving 
that would be sufficient to promote compliance with the requirements of the 
surface water regulations. I would therefore advise the board that its obligations 
under section 4 of the surface water regulations would preclude it from directing 
the board from directing the local authority to grant the licence sought by the 
applicant, due to the absence of any explicit rational basis on which to conclude 
that it would promote compliance with the requirement to improve the water 
quality status of the River Inny. 
 
ENDS 
T.L. 29.04.13 
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